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Bailouts, Rescues, Corrections 

       
                

               $10,227,718,711,045.09 
 

The National Debt, as of October 8, 2008. 
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FORECLOSURE DEFENSE;  
SHORT SALES:  

OVERVIEW 

Retention vs. Non-Retention Approaches 

1.   Foreclosure Overview 
2.   Foreclosure Defense 
3.   What is a Short Sale? 
4.   What are Short Sale Mechanics? 
5.   Short Sale Contract Issues, Approval 

Package Information 
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Foreclosure Overview 

• A Foreclosure proceeding is designed to 
extinguish all rights, title and interest of the 
owner(s) of property in order to sell the 
property to satisfy a lien against the 
property. 

A. Definitions and Basic Procedure 
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Foreclosure Overview 

• Missed payment(s) (usually three) – 
homeowner should be contacting bank 

 
• Lender notifies attorney 
 
• Attorney review property’s title 

B. Trigger and Initial Steps 
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• Prepared typically within a month of 
trigger (4 months after missed 
payments start) 

• Seeks possession of property 
• Summons (notice) served personally 
by sheriff or by publication 

• Homeowner usually has 30 days to 
respond to complaint 

C. Summons and Complaint 
Foreclosure Overview 
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Foreclosure Overview 

• Filed with Recorder of Deeds 
 
• Prevents owner from selling until foreclosure 
is resolved 

D. Lis Pendens  
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Foreclosure Overview 

• Common tactics utilized by mortgagor 
including continuance to hire attorney 
or file appearance and answer 

• Possibly set a trial date when 
mortgagor alleges defenses to 
foreclosure 

• Question of improper fees being 
charged by bank 

F.  Initial Court Date  
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Foreclosure Overview 

• Court enters foreclosure judgment if 
mortgagor loses at trial, or if homeowner 
defaults (fails to appear in court) 

•  Judgment awards property ownership rights 
to mortgagee 

• Starts redemption period 

G.  Judgment of Foreclosure 
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Foreclosure Overview 

• Mortgagor may redeem as follows: 
 
 a.  If mortgagor resides in the property - 
within 7 months  from the date mortgagor 
was served with summons or by publication, 
or three months after judgment, whichever is 
later 
 b.  If mortgagor does not reside in the 
property - within 6 months from the date 
mortgagor was served with summons or by 
publication or no later than 3 months after 
the judgment of foreclosure is entered, 
whichever is later 

H.  Right of Redemption  
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Foreclosure Overview 
 c.  Regardless of whether mortgagor resides 
in the property, if  

 
(1)  the value of the real estate as of the date of 
the judgment is less than 90% of the 
amount required to redeem and  

(2)  the mortgagee waives any all rights to a 
deficiency judgment against the 
mortgagor(s) –  

 
within the right of reinstatement period or 60 
days after the date of the foreclosure 
judgment, whichever is later 

H.  Right of Redemption (continued) 
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Foreclosure Overview 

•  If the court determines that the property is 
abandoned, the right of redemption period 
ends 30 days after the date of the foreclosure 
judgment 

 
• A mortgagor may redeem by paying the 
foreclosure judgment amount plus other 
expenses authorized by the court 

 
• A commercial property owner can (and 
usually does) waive reinstatement and 
redemption rights; waivers for residential 
properties are not valid 

H. Right of Redemption (continued) 
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Foreclosure Overview 

•  Upon expiration of reinstatement and redemption    
     periods or entry of a foreclosure judgment and    
     waiver of all redemption rights, a foreclosed  
     property may be sold 
•  Notice of sale must be published at least 3 weeks  
     in a row, once per week, in a newspaper  
     circulated to the general public 
•  Notice of the sale may be given prior to the  
     expiration of the reinstatement or redemption  
     period  
•  Notice of sale does not need to be given to  
     homeowner if he/she is in default 

        I.      
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Foreclosure Overview 

• The lender will file a motion including a 
report of the sale with the court to confirm 
the validity of the sale  

 
• Court conducts a hearing on the sale 
(generally about two weeks after) and will 
approve the sale unless notice was not given 
or the sale was otherwise not conducted 
properly  

J. Report and Confirmation of Sale 
(= more time)  
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Foreclosure Overview 
K.  Sale Deficiency  

n  If property is sold for less than amount 
necessary to redeem, the mortgage company/
lender may seek a deficiency judgment against 
the mortgagor 

 
n  If mortgage company purchased the property 

and the sale price was less than the redemption 
amount, mortgagor has special right to redeem 

 
n  Special right to redeem expires within 30 days 

after the sale is confirmed and is satisfied only if 
the sale price plus any court approved costs are 
paid 

Foreclosures,	
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Foreclosure Overview 

•  Homeowner “gives back” the 
property to lender without need of a 
court case 

•  Both parties have to agree 
•  No deficiency judgment against 

homeowner 
•  Does not extinguish other liens, thus 

not very popular with lenders 

L. Deed in Lieu of Foreclosure    
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Foreclosure Overview 
M. Foreclosure Scams and Schemes  

•  Phantom or phony help 
 (“Rescue” scams) 

 [Mortgage Rescue Fraud Act; 
Unlicensed Third Party Short Sale 
Negotiators?] 

•  Bait, switch and equity skimming  
•  Balloon refinance 
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Foreclosure Defense 
A. It’s All About Leverage 

n  RESPA violations 
n  TILA violations 
n  Summons and complaint defects 
        Standing; Note and Mortgage 

attached? 
n  FHA loan requirements 
n  Fraud, Abuse, Collusion 
n  Fair Debt Collection Practices Act 
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Foreclosure Defense 

B. Audit of Case – Review all docs 
 C. Engagement  - define parameters    
 D. Motions/Filings   

 E. Attorneys Fees and Penalties  
 F. Negotiation Leverage with Lenders 

        Other circumstances: investigation 
        pending?  
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Short Sales Basics 

 Preliminary Considerations: 

•  Appropriateness:  Is there a potential buyer? 
 
•  Other possible options considered?  (Refinance, 

Loan Modification? Deed in Lieu of foreclosure? 
Bankruptcy?) 

 
•  Is there sufficient time? (How far along are we?) 

•  When Should an Attorney be Hired? 
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Short Sales  

n Purchase Price is less than amount necessary to 
pay off: 

       - all claims, liens and encumbrances, including 
mortgages, and 

       - all of the costs of the transaction, including title 
insurance, transfer taxes, broker commissions and 
attorney fees 

3. What is a Short Sale? 
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Short Sales  

• Essential component: 
       The mortgagee(s) must agree to fully 
release their mortgage liens in return for an 
agreed-upon “short payoff” of the net 
proceeds of the sale transaction 

4. What are Short Sale Mechanics? 
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Short Sales  

Third Party Coordinators 
 – Working with Non-Lawyers? 

4. Short Sale Mechanics 
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Short Sales  
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Short Sales  
4.  What are Short Sale Mechanics? 

n  REQUIREMENTS: 
 
   A.  Written authorization to 

contact all lienholders to obtain 
information regarding the liens 
and payoff amounts (Authorization vs. 
Power of Attorney) 

Foreclosure	
  Defense	
  and	
  Alterna1ves	
  

© 2012, Law Offices of Ralph J. Schumann                                  www.SchumannLaw.com 



Short Sales  

• REQUIREMENTS (con’t): 

   B.  Written approval and payoff amounts of 
all lienholders is essential prior to closing 

4. What are Short Sale Mechanics? 
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Short Sales  
4. What are Short Sale Mechanics? 

n  REQUIREMENTS (con’t): 
   C.  Promissory Note generally 

must already be in payment 
default for at least 90 days, but if 
in foreclosure already, enough 
time left to structure and process 
short sale? 
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Short Sales  
4. What are Short Sale Mechanics? 

n  REQUIREMENTS (con’t): 

   D.  Property generally must be 
actively on the market by an 
arm’s length real estate broker 
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Short Sales  
4. What are Short Sale Mechanics? 

n  REQUIREMENTS (con’t): 
n  E.  Hardship.  Seller must be able 

to demonstrate financial 
hardship and inability to cure the 
default. Hardship Letter should cite 
health reasons, financial reasons, etc.  
Evidence is needed to verify claims.  More 
evidence is better! Be specific!  

Foreclosure	
  Defense	
  and	
  Alterna1ves	
  

© 2012, Law Offices of Ralph J. Schumann                                  www.SchumannLaw.com 



Short Sales  
4. What are Short Sale Mechanics? 

n  REQUIREMENTS (con’t): 

   F.  Contract.  Must have a valid, 
fully-executed (and generally 
non-contingent) Real Estate Sale 
Contract.  The contract may be modified 
to provide for a Short Sale contingency. 
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Short Sales  
4. What are Short Sale Mechanics? 

n  REQUIREMENTS (con’t): 
   G.  Preliminary HUD-1 Closing 

Statement or “net-sheet”. Must 
reflect every line item to be paid 
out of closing as of the projected 
closing date and the net short 
payoff each lienholder will 
receive.  Cash to/from Seller must “zero 
out”. 
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Short Sales  
4. What are Short Sale Mechanics? 

n  REQUIREMENTS (con’t): 
   H. Lienholder Approval will be in 

the form of a Payoff Letter, but 
will be contingent upon (A) 
receipt of the net short payoff 
and (B) closing on or before a 
specified closing date. 
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Short Sales  
4. What are Short Sale Mechanics? 

n  What Happens to Remaining Debt? 
   -Mortgage Lien is released, but 

Promissory Note is not. 
    -Mortgagee writes off remaining 

debt if it is deemed uncollectible. 
  -Taxability of Forgiveness:  
Mortgage Forgiveness Debt Relief 
Act of 2007 

Foreclosure	
  Defense	
  and	
  Alterna1ves	
  

© 2012, Law Offices of Ralph J. Schumann                                  www.SchumannLaw.com 



Short Sales  

4. What are Short Sale Mechanics? 

n  Mortgage Forgiveness Debt Relief Act 
of 2007 (H.R. 3648; P.L. 110-142): 
 1. The relief applies to debts forgiven between 
January 1, 2007, and December 31, 2012 
[extended].  

 2.  There is no income limitation.  
 3.  Mortgages must have been secured by the 
borrower’s principal residence. A borrower 
cannot have more than one principal residence. 
Debt must be deemed “acquisition indebtedness;” debt must 
have been used to buy build, or rehab the primary residence.  
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Short Sales  
 Mortgage Forgiveness Debt Relief Act of 2007 
(H.R. 3648; P.L. 110-142) (Con’t):  

 
 4.  Limited to $2,000,000 of mortgage 
debt ($1,000,000 for married persons 
filing separate returns)  
 5.  Does not apply to cash-outs.  
 6.  Home equity debt may qualify if the 
money owed was used to make home 
improvements.  
 7.  Refinanced debt qualifies if it is not 
more than the amount of the original debt.  
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Short Sales  
5.  Contract Issues 

n  Proper disclosures can make a big 
difference and avoid misunderstandings 
[50-55% Success rate?] 

n  Short Sale Addendum – Approved for use with Multi-
Board Residential Real Estate Contract 5.0 
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Short Sales  

• Increase chances of getting the deal 
closed successfully:   

 
 -Title Search.  What liens are actually there?  
 -Encourage client to be honest about all 
debt.  Have a “heart-to-heart” talk and 
get complete, accurate info on full amount 
of debt of all kinds before lots of time and 
effort expended. Avoid surprises.   

 Many of these deals fail to close.   

5.  Contract Issues 
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Short Sales  
5.  Contract Issues 

n  Contract Modifications to be considered:   
 
 1. Subject to Approval of Existing 
Lender(s) as to all terms. 
 2.  The Seller may cancel this Agreement 
prior to the ending date of the listing 
period and/or contract without prior notice 
to the Broker and without payment of 
commission or any consideration if the 
Property is conveyed to the mortgage 
insurer or mortgage holder.   

Foreclosure	
  Defense	
  and	
  Alterna1ves	
  

© 2012, Law Offices of Ralph J. Schumann                                  www.SchumannLaw.com 



Short Sales  

n  Contract Modifications:   
 
 3. The property is being sold As-Is, 
without representations of any kind, 
including non-compliance with municipal 
codes. 
 4. Regardless of results of any inspection, 
the Seller will make no repairs to the 
property nor give any credits or set up 
any escrow for repairs.  

5.  Contract Issues 
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Short Sales  

n  Contract Modifications:   
 
 5. Seller will submit the Contract to the 
Lender(s) within ____ days of the date of 
Seller’s acceptance. 

 
 6. Seller will immediately notify Buyer 
when the Lender has approved the sale, 
along with all conditions of such approval. 

5.  Contract Issues 
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Short Sales  

n  Contract Modifications:   
 
 7. If any Lender does not approve the 
Short Sale, the Contract shall be deemed 
canceled and any earnest money 
deposit shall be returned promptly. 
  

5.  Contract Issues 
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Short Sales  

n  Lender requirements 
vary widely.  To increase 
chances of closing the deal,  

    prepare thoroughly, check lender 
web sites, and have all of the 
following:   
 A. Authorization  

   Letter signed by all 
mortgagees; 
 B. Payoff requests; 

Approval Package Items 
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http://www.homeq.com/forms/ 
shortsale1.pdf 



Short Sales  
Approval Package Items 

  
 C. Proof of Valuation for the Property 

 – a full appraisal performed on the property by a 
certified appraiser or a Broker Price Opinion 
(BPO) reflecting valuation based on current 
values, property condition, neighborhood, needed 
repairs, time on market of area properties, etc. 
(Realtor should go against his or her instincts and 
paint a bleak picture of prospects for a rapid full 
price sale, not praise the property);  
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Short Sales  

 
 D. Preliminary HUD-1 or RESPA 
Settlement Statement as of projected 
closing date reflecting commissions, closing costs, 
payoff amounts, interest due, late fees, attorney 
fees, association dues and fees, state, county and 
municipal transfer taxes, title insurance 
premiums, survey fee, and all other line items;  
 E. Hardship Letter detailing tough 
circumstances (be detailed); 

Approval Package Items 
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Short Sales  
 
 F. Pay stubs covering 30 days, 
including year-to-date amount;  

 
 G. W-2’s for prior 2 years; 

 
 H.  Fed’l and State income tax 
returns and schedules for prior 2 
years; 

Approval Package Items 
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Short Sales  

 
 I. Bank statements for prior 2 
months;  

 
 J. Evidence of other assets, 
including most recent quarterly 
statements for all retirement 
assets, stocks, CDs, money 
market accounts, etc.; 

Approval Package Items 
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Short Sales  

 
 K. Budget and cash flow 
demonstrating limited disposable 
income (borrower must 
demonstrate he or she is 
“insolvent”);  

 
 L. Most recent escrow analysis 
reflecting past due taxes or other 
encumbrances; 

Approval Package Items 
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Short Sales  
Approval Package Items 

 
 
 M. Copy of existing listing 
agreement with stated 
commissions;  

 
 N. Copy of MLS Listing reflecting 
market time; 
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Short Sales  
Approval Package Items 

 
 
 O. Copy of fully executed contract; 

 and 
 
 P. Proposed closing date. 
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Short Sales 
Loss Mitigation Department Numbers for Lenders at 

bankrate.com 
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Short Sales 
  www.atgf.com – has list of Loss    
    Mitigation Department Numbers  
 
•  Consumers,  
        Realtors,  
        Lenders | What  
        You Need to  
        Know about  
        Foreclosure  
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Problem soon to be solved? . . .  
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Bailouts, Rescues, Corrections 
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“Short Sales Surpass Foreclosures As 
Banks Agree to Deals”  

 
Bloomberg News, April 17, 2012 

•  According to figures provided by 
Lender Processing Services, Inc. 

(LPS), Short sales in January 
accounted for 23.9% of home 
purchases, versus 19.7% for 

foreclosed homes. 
•  Inducements as high as $35,000 
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Illinois Supreme Court  
Special Committee on Foreclosure  

•  Public Hearings to be Held: 

•  1.  April 27, 2012:  Procedural 
matters – Prove-up Affidavits, Assignments, 

Notices  

•  2.  June 8, 2012:  Loss Mitigation, 
Mediation -- Adequate Supply of Mediators 
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